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8§92.12 Special grant or subgrant con-
ditions for " high-risk" grantees.

(& A grantee or subgrantee may be
considered "high risk" if an awarding
agency determines that a grantee or
subgrantee:

(D Has a history of unsatisfactory
performance, or

(@ Is not financially stable, or

(3 Has a management system which
does not meet the management stand
ards set forth in this part, or

(4 Has not conformed to terms and
conditions of previous awards, or

() I's otherwise not responsible; and
if the awarding agency determines that
an award will be made, special condi
tions and/or restrictions shall cor
respond to the high risk condition and
shall be included in the award.

(b) Special conditions or restrictions
may include:

(O Payment
basis;

(2 Withholding authority to proceed
to the next phase until receipt of evi
dence of acceptable performance within
a given funding period;

(@ Requiring additional,
tailed financial reports;

(4) Additional project monitoring;

(5 Requiring the grantee or sub
grantee to obtain technical or manage
ment assistance; or

(6) Establishing additional prior ap
provals.

(¢) If an awarding agency decides to
impose such conditions, the awarding
official will notify the grantee or sub
grantee as early as possible, in writing,
of:

(1) The nature of the special condi
tions/restrictions;

(2 The reason(s) for imposing them;

(3 The corrective actions which must
be taken before they will be removed
and the time allowed for completing
the corrective actions and

(4 The method of requesting recon
sideration of the conditions/restric
tions imposed.

on a reimbursement

more de
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Subpart C—Post-Award
Requirements

FINANCIAL ADMINISTRATION

8§92.20 Standards for financial man-
agement systems.

(@ A State must expand and account
for grant funds in accordance with
State laws and procedures for expend
ing and accounting for its own funds.
Fiscal control and accounting proce
dures of the State, as well as its sub-
grantees and cost-type contractors,
must be sufficient to—

(D) Permit preparation of reports re
quired by this part and the statutes au
thorizing the grant, and

(20 Permit the tracing of funds to a
level of expenditures adequate to es
tablish that such funds have not been
used in violation of the restrictions
and prohibitions of applicable statutes.

(b) The financial management sys
tems of other grantees and subgrantees
must meet the following standards:

(1) Financial reporting. Accurate, cur
rent, and complete disclosure of the fi
nancial results of financially assisted
activities must be made in accordance
with the financial reporting require
ments of the grant or subgrant.

(2 Accounting records. Grantees and
subgrantees must maintain records
which adequately identify the source
and application of funds provided for fi
nancially-assisted activities. These
records must contain information per
taining to grant or subgrant awards
and authorizations, obligations, unobli
gated balances, assets, liabilities, out
lays or expenditures, and income.

(3 Internal control. Effective control
and accountability must be maintained
for all grant and subgrant cash, real
and personal property, and other as
sets. Grantees and subgrantees must
adequately safeguard all such property
and must assure that it is used solely
for authorized purposes.

(4 Budget control. Actual expendi
tures or outlays must be compared
with budgeted amounts for each grant
or subgrant. Financia information
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must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible.

(5) Allowable cost. Applicable OMB
cost principles, agency program regula
tions, and the terms of grant and
subgrant agreements will be followed
in determining the reasonableness, al-
lowability, and allocability of costs.

(6) Source documentation. Accounting
records must be supported by such
source documentation as cancelled
checks, paid bills, payrolls, time and
attendance records, contract and
subgrant award documents, etc.

(7) Cash management. Procedures for
minimizing the time elapsing between
the transfer of funds from the U.S.
Treasury and disbursement by grantees
and subgrantees must be followed
whenever advance payment procedures
are used. Grantees must establish rea
sonable procedures to ensure the re
ceipt of reports on subgrantees' cash
balances and cash disbursements in
sufficient time to enable them to pre
pare complete and accurate cash trans
actions reports to the awarding agen
cy. When advances are made by letter-
of-credit or electronic transfer of funds
methods, the grantee must make
drawdowns as close as possible to the
time of making disbursements. Grant
ees must monitor cash drawdowns by
their subgrantees to assure that they
conform substantially to the same
standards of timing and amount as
apply to advances to the grantees.

(c) An awarding agency may review
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a
preaward review or at any time subse-
quent to award.

§92.21 Payment.

(a) Scope. This section prescribes the
basic standard and the methods under
which a Federal agency will make pay-
ments to grantees, and grantees will
make payments to subgrantees and
contractors.

§92.21
(b) Basic standard. Methods and pro
cedures for payment shall minimize

the time elapsing between the transfer
of funds and disbursement by the
grantee or subgrantee, in accordance
with Treasury regulations at 31 CFR
Part 205.

(© Advances. Grantees and sub
grantees shall be paid in advance, pro
vided they maintain or demonstrate
the willingness and ability to maintain
procedures to minimize the time elaps
ing between the transfer of the funds
and their disbursement by the grantee
or subgrantee.

(d Reimbursement. Reimbursement
shall be the preferred method when the
requirements in paragraph (c) of this
section are not met. Grantees and sub
grantees may also be paid by reim
bursement for any construction grant.
Except as otherwise specified in regula
tion. Federal agencies shall not use the
percentage of completion method to
pay construction grants. The grantee
or subgrantee may use that method to
pay its construction contractor, and if
it does, the awarding agency's pay
ments to the grantee or subgrantee
will be based on the grantee's or sub-
grantee's actual rate of disbursement.

© Working capital advances. If a
grantee cannot meet the criteria for
advance payments described in para
graph (c) of this section, and the Fed
eral agency has determined that reim
bursement is not feasible because the
grantee lacks sufficient working cap
ital, the awarding agency may provide
cash or a working capital advance
basis. Under this procedure the award
ing agency shall advance cash to the
grantee to cover its estimated dis
bursement needs for an initial period
generally geared to the grantee's dis
bursing cycle. Thereafter, the awarding
agency shall reimburse the grantee for
its actual cash disbursements. The
working capital advance method of
payment shall not be used by grantees
or subgrantees if the reason for using
such method is the unwillingness or in
ability of the grantee to provide timely
advances to the subgrantee to meet the
subgrantee's actual cash disburse
ments.

(f) Effect of program income, refunds,
and audit recoveries on payment. (1)
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Grantees and subgrantees shall dis-
burse repayments to and interest
earned on a revolving fund before re-
questing additional cash payments for
the same activity.

(2) Except as provided in paragraph
(fj (1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(g) Withholding payments. (1) Unless
otherwise required by Federal statute,
awarding agencies shall not withhold
payments for proper charges incurred
by grantees or subgrantees unless—

() The grantee or subgrantee has
failed to comply with grant award con
ditions or

(ii) The grantee or subgrantee is in-
debted to the United States.

(2 Cash withheld for failure to com
ply with grant award condition, but
without suspension of the grant, shall
be released to the grantee upon subse
quent compliance. When a grant is sus
pended, payment adjustments will be
made in accordance with §92.43(c).

(3 A Federal agency shall not make
payment to grantees for amounts that
are withheld by grantees or sub
grantees from payment to contractors
to assure satisfactory completion of
work. Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the with
held funds to the contractors or to es
crow accounts established to assure
satisfactory completion of work.

(h) Cash depositories. (1) Consistent
with the national goal of expanding the
opportunities for minority business en-
terprises, grantees and subgrantees are
encouraged to use minority banks (a
bank which is owned at least 50 percent
by minority group members). A list of
minority owned banks can be obtained
from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington; DC 20230.

(2) A grantee or subgrantee shall
maintain a separate bank account only
when required by Federal-State agree-
ment.

(i) Interest earned on advances. Except
for interest earned on advances of
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501
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et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and
subgrantees shall promptly, but at
least quarterly, remit interest earned
on advances to the Federal agency. The
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses.

§92.22 Allowable costs.

(@ Limitation on use of funds. Grant
funds may be used only for:

(1) The allowable costs of the grant
ees, subgrantees and cost-type contrac
tors, including allowable costs in the
form of payments to fixed-price con
tractors; and

(@ Reasonable fees or profit to cost-
type contractors but not any fee or
profit (or other increment above allow
able costs) to the grantee or sub
grantee.

(b) Applicable cost principles. For each
kind of organization, thereis a set of
Federal principles for determining al
lowable costs. Allowable costs will be
determined in accordance with the cost
principles applicable to the organiza
tion incurring the costs. The following
chart lists the kinds of organizations
and the applicable cost principles.

For the costs of a—
OMB Circular A-B7.
OMB Circular A-122.
the principles in

State, local or Indian tribal
govermment.

Private nonprofit organization
other than an (1) institution of
higher education, (2) hospital,
or (3) organization named in
OMB Circular A-122 as not
subject to that circular.

Educational institutions...........

For-profit organization other
than a hospital and an or-
ganization named in OBM
Circular A-122 as not subject
to that circular.

OMB Circular A-21.

48 CFR Part 31. Contract
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that
comply with cost principles
acceptable to the Federal

agency.

§92.23 Period of M
availability of funds.

(&) General Where a funding period is
specified, a grantee may charge to the
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period.
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(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission
of the annual Financial Status Report
(SF-269). The Federal agency may ex-
tend this deadline at the request of the
grantee.

8§ 92.24 Matching or cost sharing.

(@ Basic rule: Costs and contributions
acceptable. With the qualifications and
exceptions listed in paragraph (b) of
this section, a matching or cost shar
ing requirement may be satisfied by ei
ther or both of the following:

(D Allowable costs incurred by the
grantee, subgrantee or a cost-type con
tractor under the assistance agree
ment. This includes allowable costs
borne by non-Federal grants or by oth
ers cash donations from non-Federal
third parties.

(@ The value of third party in-kind
contributions applicable to the period
to which the cost sharing or matching
requirements applies.

(b Qualifications and exceptions—(1)
Costs borne by other Federal grant agree
ments. Except as provided by Federal
statute, a cost sharing or matching re
quirement may not be met by costs
borne by another Federal grant. This
prohibition does not apply to income
earned by a grantee or subgrantee from
a contract awarded under another Fed
eral grant.

(2 General revenue sharing. For the
purpose of this section, general revenue
sharing funds distributed under 31
U.S.C. 6702 are not considered Federal
grant funds.

(3 Cost or contributions counted to
wards other Federal costs-sharing require
ments. Neither costs nor the values of
third party in-kind contributions may
count towards satisfying a cost sharing
or matching requirement of a grant
agreement if they have been or will be
counted towards satisfying a cost shar
ing or matching requirement of an
other Federal grant agreement, a Fed
eral procurement contract, or any
other award of Federal funds.

(4) Costs financed by program income.
Costs financed by program income, as
defined in §92.25, shall not count to-

§92.24

wards satisfying a cost sharing or
matching requirement unless they are
expressly permitted in the terms of the
assistance agreement. (This use of gen-
eral program income is described in
§92.25(g).)

(® Services or property financed by in
come earned by contractors. Contractors
under a grant may earn income from
the activities carried out under the
contract in addition to the amounts
earned from the party awarding the
contract. No costs of services or prop
erty supported by this income may
count toward satisfying a cost sharing
or matching requirement unless other
provisions of the grant agreement ex
pressly permit this kind of income to
be used to meet the requirement.

(6) Records. Costs and third party in-
kind contributions counting towards
satisfying a cost sharing or matching
requirement must be verifiable from
the records of grantees and subgrantee
or cost-type contractors. These records
must show how the value placed on
third party in-kind contributions was
derived. To the extent feasible, volun
teer services will be supported by the
same methods that the organization
uses to support the allocability of reg
ular personnel costs.

(7) Special standards for third party in-
kind contributions, (i) Third party in-
kind contributions count towards sat
isfying a cost sharing or matching re
quirement only where, if the party re
ceiving the contributions were to pay
for them, the payments would be allow
able costs.

(ii)) Some third party in-kind con-
tributions are goods and services that,
if the grantee, subgrantee, or con-
tractor receiving the contribution had
to pay for them, the payments would
have been an indirect costs. Costs shar-
ing or matching credit for such con-
tributions shall be given only if the
grantee, subgrantee, or contractor has
established, along with its regular indi-
rect cost rate, a special rate for allo-
cating to individual projects or pro-
grams the value of the contributions.

(iii) A third party in-kind contribu-
tion to a fixed-price contract may
count towards satisfying a cost sharing
or matching requirement only if it re-
sultsin:
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(A) An increase inthe services or
property provided under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(iv) The values placed on third party
in-kind contributions for cost sharing
or matching purposes will conform to
the rules in the succeeding sections of
this part. If a third party in-kind con-
tribution is a type not treated in those
sections, the value placed upon it shall
be fair and reasonable.

(0 Valuation of donated services—(1)
Volunteer services. Unpaid services pro
vided to a grantee or subgrantee by in
dividuals will be valued at rates con
sistent with those ordinarily paid for
similar work in the grantee's or sub-
grantee's organization. If the grantee
or subgrantee does not have employees
performing similar work, the rates will
be consistent with those ordinarily
paid by other employers for similar
work in the same labor market. In ei
ther case, a reasonable amount for
fringe benefits may be included in the
valuation.

(2) Employees of other organizations.
When an employer other than a grant-
ee, subgrantee, or cost-type contractor
furnishes free of charge the services of
an employee in the employee's normal
line of work, the services will be valued
at the employee's regular rate of pay
exclusive of the employee's fringe ben-
efits and overhead costs. If the services
are in a different line of work, para-
graph (c)(I) of this section applies.

(d Valuation of third party donated
supplies and loaned equipment or space.
(1) If athird party donates supplies,
the contribution will be valued at the
market value of the supplies at the
time of donation.

(2) If athird party donates the use of
equipment or space in a building but
retains title, the contribution will be
valued at the fair rental rate of the
equipment or space.

(® Valuation of third party donated
equipment, buildings, and land. If athird
party donates equipment, buildings, or
land, and title passes to a grantee or
subgrantee, the treatment of the do
nated property will depend upon the
purpose of the grant or subgrant, as
follows:

45 CFR Subtitle A (10-1-03 Edition)

(@ Awards for capital expenditures. If
the purpose of the grant or subgrant is
to assist the grantee or subgrantee in
the acquisition of property, the market
value of that property at the time of
donation may be counted as cost shar
ing or matching,

(@ Other awards. If assisting in the
acquisition of property is not the pur
pose of the grant or subgrant, para
graphs (e) (2) (i) and (ii) of this section

I .

(i) If approval is obtained from the
awarding agency, the market value at
the time of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as cost sharing or matching.
In the case of a subgrant, the terms of
the grant agreement may require that
the approval be obtained from the Fed-
eral agency as well as the grantee. In
all cases, the approval may be given
only if a purchase of the equipment or
rental of the land would be approved as
an allowable direct cost. If any part of
the donated property was acquired
with Federal funds, only the non-fed-
eral share of the property may be
counted as cost-sharing or matching.

(ii) If approval is not obtained under
paragraph (e)(2)(i) of this section, no
amount may be counted for donated
land, and only depreciation or use al-
lowances may be counted for donated
equipment and buildings. The deprecia-
tion or use allowances for this property
are not treated as third party in-kind
contributions. Instead, they are treated
as costs incurred by the grantee or
subgrantee. They are computed and al-
located (usually as indirect costs) in
accordance with the cost principles
specified in §92.22, in the same way as
depreciation or use allowances for pur-
chased equipment and buildings. The
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property's market
value at the time it was donated.

(f) Valuation of grantee or subgrantee
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction
or facilities acquisition project, the
current market value of that property
may be counted as cost sharing or
matching. If any part of the donated
property was acquired with Federa
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funds, only the non-federal share of the
property may be counted as cost shar-
ing or matching.

(g) Appraisal of real property. In some
cases under paragraphs (d), (e) and (f)
of this section, it will be necessary to
establish the market value of land or a
building or the fair rental rate of land
or of space in a building. In these cases,
the Federal agency may require the
market value or fair rental value be set
by an independent appraiser, and that
the value or rate be certified by the
grantee. This requirement will also be
imposed by the grantee on subgrantees.

§92.25 Program income.

(@ General. Grantees are encouraged
to earn income to defray program
costs. Program income includes income
from fees for services performed, from
the use or rental of real or personal
property acquired with grant funds,
from the sale of commodities or items
fabricated under a grant agreement,
and from payments of principal and in
terest on loans made with grant funds.
Except as otherwise provided in regula
tions of the Federal agency, program
income does not include interest on
grant funds, rebates, credits, discounts,
refunds, etc. and interest earned on
any of them.

(b) Definition of program income. Pro
gram income means gross income re
ceived by the grantee or subgrantee di
rectly generated by a grant supported
activity, or earned only as aresult of
the grant agreement during the grant
period. "During the grant period" is
the time between the effective date of
the award and the ending date of the
award reflected in the final financial
report.

(©) Cost of generating program income.
If authorized by Federal regulations or
the grant agreement, costs incident to
the generation of program income may
be deducted from gross income to de
termine program income.

(d) Governmental revenues. Taxes, spe
cial assessments, levies, fines, and
other such revenues raised by a grantee
or subgrantee are not program income
unless the revenues are specifically
identified in the grant agreement or
Federal agency regulations as program
income.

§92.25

(© Royalties. Income from royalties
and license fees for copyrighted mate
rial, patents, and inventions developed
by a grantee or subgrantee is program
income only if the revenues are specifi
cally identified in the grant agreement
or Federal agency regulations as pro
gram income. (See §92.34.)

(f) Property. Proceeds from the sale of
real property or equipment will be han
dled in accordance with the require
ments of §§92.31 and 92.32.

(@ Use of programincome. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alter
native (or a combination of the alter
natives). In specifying alternatives, the
Federal agency may distinguish be
tween income earned by the grantee
and income earned by subgrantees and
between the sources, kinds, or amounts
of income. When Federal agencies au
thorize the alternatives in paragraphs
(9) (2) and (3) of this section, program
income in excess of any limits stipu
lated shall also be deducted from out
lays.

(D Deduction. Ordinarily program in
come shall be deducted from total al
lowable costs to determine the net al
lowable costs. Program income shall be
used for current costs unless the Fed
eral agency authorizes otherwise. Pro
gram income which the grantee did not
anticipate at the time of the award
shall be used to reduce the Federal
agency and grantee contributions rath
er than to increase the funds com
mitted to the project.

(@ Addition. When authorized, pro
gram income may be added to the
funds committed to the grant agree
ment by the Federal agency and the
grantee. The program income shall be
used for the purposes and under the
conditions of the grant agreement.

(3@ Cost sharing or matching. When au
thorized, program income may be used
to meet the cost sharing or matching
requirement of the grant agreement.
The amount of the Federal grant award
remains the same.

(h) Income after the award period.
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award
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period (i.e., until the ending date of the
final financial report, see paragraph (a)
of this section), unless the terms of the
agreement or the Federal agency regu-
lations provide otherwise.

§92.26 Non-Federal audit.

(& Basic rule. Grantees and sub-
grantees are responsible for obtaining
audits in accordance with the Single
Audit Act Amendments of 1996 (31
U.S.C. 7501-7507) and revised OMB Cir
cular A-133, "Audits of States, Local
Governments, and Non-Profit Organi
zations." The audits shall be made by
an independent auditor in accordance
with generally accepted government
auditing standards covering financial
audits.

(b) Subgrantees. State or local govern
ments, as those terms are defined for
purposes of the Single Audit Act
Amendments of 1996, that provide Fed
eral awards to a subgrantee, which ex
pends $300,000 or more (or other
amount as specified by OMB) in Fed
eral awards in afiscal year, shall:

(1) Determine whether State or local
subgrantees have met the audit re
quirements of the Act and whether sub
grantees covered by OMB Circular A-
110, "Uniform Administrative Require
ments for Grants and Agreements with
Institutions of Higher Education, Hos
pitals, and Other Non-Profit Organiza
tions," have met the audit require
ments of the Act. Commercial contrac
tors (private for-profit and private and
governmental organizations) providing
goods and services to State and local
governments are not required to have a
single audit performed. State and local
governments should use their own pro
cedures to ensure that the contractor
has complied with laws and regulations
affecting the expenditure of Federal
funds;

@ Determine whether the sub-
grantee spent Federal assistance funds
provided in accordance with applicable
laws and regulations. This may be ac
complished by reviewing an audit of
the subgrantee made in accordance
with the Act, Circular A-110, or
through other means (e.g., program re
views) if the subgrantee has not had
such an audit;

(3 Ensure that appropriate correc
tive action is taken within six months

45 CFR Subtitle A (10-1-03 Edition)

after receipt of the audit report in in-
stance of noncompliance with Federal
laws and regulations;

(4 Consider whether subgrantee au
dits necessitate adjustment of the
grantee's own records; and

(® Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

(c) Auditor selection. In arranging for
audit services, §92.36 shall be followed.

[53 FR 8079, 8087, Mar. 11, 1988, as amended at
62 FR 45939, 45945, Aug. 29, 1997]

CHANGES, PROPERTY, AND SUBAWARDS

§92.30 Changes.

(@ General. Grantees and subgrantees
are permitted to rebudget within the
approved direct cost budget to meet
unanticipated requirements and may
make limited program changes to the
approved project. However, unless
waived by the awarding agency, certain
types of post-award changes in budgets
and projects shall require the prior
written approval of the awarding agen

cy.

(1) Approvals shall not be valid un-
less they are in writing, and signed by
at least one of the following officials of
the Department of Health and Human
Services (HHS):

(i) The responsible Grants Officer or
his or her designee;

(ii) The head of the HHS Operating or
Staff Division that awarded the grant;

or

(iii) The head of the Regional Office
of the HHS Operating or Staff Division
that awarded the grant.

(b Relation to cost principles. The ap
plicable cost principles (see 892.22) con
tain requirements for prior approval of
certain types of costs. Except where
waived, those requirements apply to all
grants and subgrants even if para
graphs (c) through (f) of this section do
not.

(© Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other
regulations or an award document,
grantees or subgrantees shall obtain
the prior approval of the awarding
agency whenever any of the following
changes is anticipated under a non-
construction award:

(i) Any revision which would result
in the need for additional funding.
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(i) Unless waived by the awarding
agency, cumulative transfers among di-
rect cost categories, or, if applicable,
among separately budgeted programs,
projects, functions, or activities which
exceed or are expected to exceed ten
percent of the current total approved
budget, whenever the awarding agen-
cy's share exceeds $100,000.

(iii) Transfer of funds allotted for
training allowances (i.e., from direct
payments to trainees to other expense
categories).

(@ Construction projects. Grantees and
subgrantees shall obtain prior written
approval for any budget revision which
would result in the need for additional
funds.

(@ Combined construction and non-
construction projects. When a grant or
subgrant provides funding for both con
struction and nonconstruction activi
ties, the grantee or subgrantee must
obtain prior written approval from the
awarding agency before making any
fund or budget transfer from non-
construction to construction or vice
versa

(d) Programmatic changes. Grantees or
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated:

(D Any revision of the scope or objec
tives of the project (regardless of
whether there is an associated budget
revision requiring prior approval).

(@ Need to extend the period of avail
ability of funds.

(@ Changes in key persons in cases
where specified in an application or a
grant award. In research projects, a
change in the project director or prin
cipal investigator shall always require
approval unless waived by the award
ing agency.

(4 Under nonconstruction projects,
contracting out, subgranting (if au
thorized by law) or otherwise obtaining
the services of athird party to perform
activities which are central to the pur
poses of the award. This approval re
quirement is in addition to the ap
proval requirements of §92.36 but does
not apply to the procurement of equip
ment, supplies, and general support
services.

(® Providing medical care to individ
uals under research grants.

§92.31

(e) Additional prior approval require
ments. The awarding agency may not
require prior approval for any budget
revision which is not described in para
graph (c) of this section.

(f) Requesting prior approval. (1) A re
quest for prior approval of any budget
revision will be in the same budget for
mal the grantee used in its application
and shall be accompanied by a nar
rative justification for the proposed re
vision.

(@ A request for a prior approval
under the applicable Federal cost prin
ciples (see §92.22) may be made by let
ter.

3@ A request by a subgrantee for
prior approval will be addressed in
writing to the grantee. The grantee
will promptly review such request and
shall approve or disapprove the request
in writing. A grantee will not approve
any budget or project revision which is
inconsistent with the purpose or terms
and conditions of the Federal grant to
the grantee. If the revision, requested
by the subgrantee would result in a
change to the grantee's approved
project which requires Federal prior
approval, the grantee will obtain the
Federal agency's approval before ap
proving the subgrantee's request.

[53 FR 8079, 8087, Mar. 11, 1988, as amended at
53 FR 8079, Mar. 11, 1988]

§92.31 Real property.

(@ Title. Subject to the obligations
and conditions set forth in this section,
title to real propert_Y acquired under a
grant or subgrant will vest upon acqui
sition in the grantee or subgrantee re
spectively.

(b) Use. Except as otherwise provided
by Federal statutes, real property will
be used for the originally authorized
purposes as long as needed for that pur
poses, and the grantee or subgrantee
shall not dispose of or encumber its
title or other interests.

() Disposition. When real property is
no longer needed for the originally au
thorized purpose, the grantee or sub
grantee will request disposition in
structions from the awarding agency.
The instructions will provide for one of
the following alternatives:

(1) Retention of title. Retain title after
compensating the awarding agency.
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The amount paid to the awarding agen-
cy will be computed by applying the
awarding agency's percentage of par-
ticipation in the cost of the original
purchase to the fair market value of
the property. However, in those situa-
tions where a grantee or subgrantee is
disposing of real property acquired
with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the
cost of the replacement property.

(2 Sale of property. Sell the property
and compensate the awarding agency.
The amount due to the awarding agen
cy will be calculated by applying the
awarding agency's percentage of par
ticipation in the cost of the original
purchase to the proceeds of the sale
after deduction of any actual and rea
sonable selling and fixing-up expenses.
If the grant is still active, the net pro
ceeds from sale may be offset against
the original cost of the property. When
a grantee or subgrantee is directed to
sell property, sales procedures shall be
followed that provide for competition
to the extent practicable and result in
the highest possible return.

(@ Transfer of title. Transfer title to
the awarding agency or to a third-
party  designated/approved by the
awarding agency. The grantee or sub
grantee shall be paid an amount cal
culated by applying the grantee or sub-
grantee's percentage of participation
in the purchase of the real property to
the current fair market value of the
property.

§92.32 Equipment.

(@ Title. Subject to the obligations
and conditions set forth in this section,
title to equipment acquired under a
grant or subgrant will vest upon acqui
sition in the grantee or subgrantee re
spectively.

(b) States. A State will use, manage,
and dispose of equipment acquired
under a grant by the State in accord
ance with State laws and procedures.
Other grantees and subgrantees will
follow paragraphs (c) through (e) of
this section.

(© Use. (1) Equipment shall be used
by the grantee or subgrantee in the
program or project for which it was ac
quired as long as needed, whether or
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not the project or program continues
to be supported by Federal funds. When
no longer needed for the original pro-
gram or project, the equipment may be
used in other activities currently or
previously supported by a Federal
agency.

(@ The grantee or subgrantee shall
also make equipment available for use
on other projects or programs cur
rently or previously supported by the
Federal Government, providing such
use will not interfere with the work on
the projects or program for which it
was originally acquired. First pref
erence for other use shall be given to
other programs or projects supported
by the awarding agency. User fees
should be considered if appropriate.

(3 Notwithstanding the encourage
ment in §92.25(a) to earn program in
come, the grantee or subgrantee must
not use equipment acquired with grant
funds to provide services for a fee to
compete unfairly with private compa
nies that provide equivalent services,
unless specifically permitted or con
templated by Federal statute.

(@ When acquiring replacement
equipment, the grantee or subgrantee
may use the equipment to be replaced
as a trade-in or sell the property and
use the proceeds to offset the cost of
the replacement property, subject to
the approval of the awarding agency.

(d) Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether
acquired in whole or in part with grant
funds, until disposition takes place
will, as a minimum, meet the following
requirements:

() Property records must be main
tained that include a description of the
property, a serial number or other
identification number, the source of
property, who holds title, the acquisi
tion date, and cost of the property, per
centage of Federal participation in the
cost of the property, the location, use
and condition of the property, and any
ultimate disposition data including the
date of disposal and sale price of the
property.

(@ A physical inventory of the prop
erty must be taken and the results rec
onciled with the property records at
least once every two years.
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(3 A control system must be devel
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage, or theft
shall be investigated.

(4 Adequate maintenance procedures
must be developed to keep the property
in good condition.

(® If the grantee or subgrantee is au
thorized or required to sell the prop
erty, proper sales procedures must be
established to ensure the highest pos
sible return.

(e Disposition. When original or re

placement equipment acquired under a .

grant or subgrant is no longer needed
for the original project or program or
for other activities currently or pre
viously supported by a Federal agency,
disposition of the equipment will be
made as follows:

(D) Items of equipment with a current
per-unit fair market value of less than
$5,000 may be retained, sold or other
wise disposed of with no further obliga
tion to the awarding agency.

(2 Items of equipment with a current
per unit fair market value in excess of
$5,000 may be retained or sold and the
awarding agency shall have aright to
an amount calculated by multiplying
the current market value or proceeds
from sale by the awarding agency's
share of the equipment.

(@ In cases where a grantee or sub-
grantee fails to take appropriate dis
position actions, the awarding agency
may direct the grantee or subgrantee
to take excess and disposition actions.

() Federal equipment. In the event a
grantee or subgrantee is provided fed
erally-owned equipment:

(D Title will remain vested in the
Federal Government.

(@ Grantees or subgrantees will man
age the equipment in accordance with
Federal agency rules and procedures,
and submit an annual inventory list
ing.

(@ When the equipment is no longer
needed, the grantee or subgrantee will
request disposition instructions from
the Federal agency.

(90 Right to transfer title. The Federal
awarding agency may reserve the right
to transfer title to the Federal Govern
ment or athird part named by the
awarding agency when such a third
party is otherwise eligible under exist-
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ing statutes. Such transfers shall be
subject to the following standards:

(D The property shall be identified in
the grant or otherwise made known to
the grantee in writing.

@ The Federa awarding agency
shall issue disposition instruction
within 120 calendar days after the end
of the Federal support of the project
for which it was acquired. If the Fed
eral awarding agency fails to issue dis
position instructions within the 120
calendar-day period the grantee shall
follow §92.32(e).

3@ When title to equipment is trans
ferred, the grantee shall be paid an
amount calculated by applying the per
centage of participation in the pur
chase to the current fair market value
of the property.

8§92.33 Supplies.

(@ Title. Titleto supplies acquired
under a grant or subgrant will vest,
upon acquisition, in the grantee or sub
grantee respectively.

(b) Disposition. If thereis aresidual
inventory of unused supplies exceeding
$5,000 in total aggregate fair market
value upon termination or completion
of the award, and if the supplies are
not needed for any other federaly
sponsored programs or projects, the
grantee or subgrantee shall com
pensate the awarding agency for its
share.

§92.34 Copyrights.

The Federal awarding agency re-
serves a royalty-free, nonexclusive, and
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize
others to use, for Federal Government
purposes:

(& The copyright in any work devel
oped under a grant, subgrant, or con
tract under a grant or subgrant; and

() Any rights of copyright to which
a grantee, subgrantee or a contractor
purchases ownership with grant sup
port.

§92.35 Subawards to debarred and
suspended parties.

Grantees and subgrantees must not
make any award or permit any award
(subgrant or contract) at any tier to
any party which is debarred or sus-
pended or is otherwise excluded from or
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ineligible for participation in Federal
assistance programs under Executive
Order 12549, "Debarment and Suspen-
sion."

§92.36 Procurement.

(@ States. When procuring property
and services under a grant, a State will
follow the same policies and procedures
it uses for procurements from its non-
Federal funds. The State will ensure
that every purchase order or other con
tract includes any clauses required by
Federal statutes and executive orders
and their implementing regulations.
Other grantees and subgrantees will
follow paragraphs (b) through (i) in
this section.

() Procurement standards. (1) Grant
ees and subgrantees will use their own
procurement procedures which reflect
applicable State and local laws and
regulations, provided that the procure
ments conform to applicable Federal
law and the standards identified in this
section.

(@ Grantees and subgrantees will
maintain a contract administration
system which ensures that contractors
perform in accordance with the terms,
conditions, and specifications of their
contracts or purchase orders.

(3 Grantees and subgrantees will
maintain a written code of standards of
conduct governing the performance of
their employees engaged in the award
and administration of contracts. No
employee, officer or agent of the grant
ee or subgrantee shall participate in se
lection, or in the award or administra
tion of a contract supported by Federal
funds if a conflict of interest, real or
apparent, would be involved. Such a
conflict would arise when:

(i) The employee, officer or agent,

(i) Any member of his immediate
family,

(iii) His or her partner, or

(iv) An organization which employs,
or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award. The
grantee's or subgrantee's officers, em-
ployees or agents will neither solicit
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties
to subagreements. Grantee and sub-
grantees may set minimum rules where
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the financial interest is not substantial
or the gift is an unsolicited item of
nominal intrinsic value. To the extent
permitted by State or local law or reg-
ulations, such standards or conduct
will provide for penalties, sanctions, or
other disciplinary actions for viola-
tions of such standards by the grant-
ee's and subgrantee's officers, employ-
ees, or agents, or by contractors or
their agents. The awarding agency may
in regulation provide additional prohi-
bitions relative to real, apparent, or
potential conflicts of interest.

(4 Grantee and subgrantee proce
dures will provide for areview of pro
posed procurements to avoid purchase
of unnecessary or duplicative items.
Consideration should be given to con
solidating or breaking out procure
ments to obtain a more economical
purchase. Where appropriate, an anal
ysis will be made of lease versus pur
chase alternatives, and any other ap
propriate analysis to determine the
most economical approach.

(5 To foster greater economy and ef
ficiency, grantees and subgrantees are
encouraged to enter into State and
local intergovernmental agreements
for procurement or use of common
goods and services.

(6) Grantees and subgrantees are en
couraged to use Federal excess and sur
plus property in lieu of purchasing new
equipment and property whenever such
use is feasible and reduces project
costs.

(7) Grantees and subgrantees are en
couraged to wuse value engineering
clauses in contracts for construction
projects of sufficient size to offer rea
sonable opportunities for cost reduc
tions. Value engineering is a system
atic and creative anaylsis of each con
tract item or task to ensure that its es
sential function is provided at the
overall lower cost.

® Grantees and subgrantees will
make awards only to responsible con
tractors possessing the ability to per
form successfully under the terms and
conditions of a proposed procurement.
Consideration will be given to such
matters as contractor integrity, com
pliance with public policy, record of
past performance, and financia and
technical resources.
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(9 Grantees and subgrantees will
maintain records sufficient to detail
the significant history of a procure
ment. These records will include, but
are not necessarily limited to the fol
lowing: rationale for the method of
procurement, selection of contract
type, contractor selection or rejection,
and the basis for the contract price.

(10) Grantees and subgrantees will
use time and material type contracts
only—

(i) After a determination that no
other contract is suitable, and

(1) If the contract includes a ceiling
price that the contractor exceeds at its
own risk.

(11) Grantees and subgrantees alone
will be responsible, in accordance with
good administrative practice and sound
business judgment, for the settlement
of all contractual and administrative
issues arising out of procurements.
These issues include, but are not lim
ited to source evaluation, protests, dis
putes, and claims. These standards do
not relieve the grantee or subgrantee
of any contractual responsibilities
under its contracts. Federal agencies
will not substitute their judgment for
that of the grantee or subgrantee un
less the matter is primarily a Federal
concern. Violations of law will be re
ferred to the local, State, or Federal
authority having proper jurisdiction.

(12) Grantees and subgrantees will
have protest procedures to handle and
resolve disputes relating to their pro
curements and shall in all instances
disclose information regarding the pro
test to the awarding agency. A
protestor must exhaust all administra
tive remedies with the grantee and sub
grantee before pursuing a protest with
the Federal agency. Reviews of pro
tests by the Federal agency will be lim
ited to:

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law
will be under the jurisdiction of State
or local authorities) and

(ii) Violations of the grantee's or sub-
grantee's protest procedures for failure
to review a complaint or protest. Pro-
tests received by the Federal agency
other than those specified above will be
referred to the grantee or subgrantee.

§92.36

(c) Competition. (1) All procurement
transactions will be conducted in a
manner providing full and open com-
petition consistent with the standards
of 892.36. Some of the situations con-
sidered to be restrictive of competition
include but are not limited to:

() Placing unreasonable require
ments on firms in order for them to
qualify to do business,

(ii) Requiring unnecessary experience
and excessive bonding,

(iii) Noncompetitive pricing practices
between firms or between affiliated
companies,

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts,

(v) Organizational conflicts of inter-

(vi) Specifying only a "brand name"
product instead of allowing "an equal”
product to be offered and describing
the performance of other relevant re-
quirements of the procurement, and

(vii) Any arbitrary action in the pro-
curement process.

(@ Grantees and subgrantees will
conduct procurements in a manner
that prohibits the use of statutorily or
administratively imposed in-State or
local geographical preferences in the
evaluation of bids or proposals, except
in those cases where applicable Federal
statutes expressly mandate or encour
age geographic preference. Nothing in
this section preempts State licensing
laws. When contracting for architec
tural and engineering (A/E) services,
geographic location may be a selection
criteria provided its application leaves
an appropriate number of qualified
firms, given the nature and size of the
project, to compete for the contract.

(@ Grantees will have written selec
tion procedures for procurement trans
actions. These procedures will ensure
that all solicitations:

(i) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly
restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured, and when
necessary, shall set forth those min-
imum essential characteristics and
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standards to which it must conform if
it is to satisfy its intended use. De-
tailed product specifications should be
avoided if at al possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a "brand name
or equal" description may be used as a
means to define the performance or
other salient requirements of a pro-
curement. The specific features of the
named brand which must be met by
offerors shall be clearly stated; and

(ii) Identify all requirements which
the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals.

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used
in acquiring goods and services are cur-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also, grantees and
subgrantees will not preclude potential
bidders from qualifying during the so-
licitation period.

(d) Metho.ds of procurement to be fol-
lowed—(1) Procurement by small purchase
procedures. Small purchase procedures
are those relatively simple and infor-
mal procurement methods for securing
services, supplies, or other property
that do not cost more than the sim-
plified acquisition threshold fixed at 41
U.S.C. 403(11) (currently set at $100,000).
If small purchase procedures are used,
price or rate quotations shall be ob-
tained from an adequate number of
qualified sources.

(2) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm-fixed-price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and conditions of the invitation for
bids, is the lowest in price. The sealed
bid method is the preferred method for
procuring construction, if the condi-
tions in§92.36(d)(2)(i) apply.

(i) In order for sealed bidding to be
feasible, the following conditions
should be present:

(A) A complete, adequate, and real-
istic specification or purchase descrip-
tion is available;
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(B) Two or more responsible bidders
are willing and able to compete effec
tively and for the business; and

(© The procurement lends itself to a
firm fixed price contract and the selec
tion of the successful bidder can be
made principally on the basis of price.

(ii) If sealed bids are used, the fol-
lowing requirements apply;

(A) The invitation for bids will be
publicly advertised and bids shall be
solicited from an adequate number of
known suppliers, providing them suffi
cient time prior to the date set for
opening the bids;

(B) The invitation for bids, which
will include any specifications and per
tinent attachments, shall define the
items or services in order for the bidder
to properly respond;

(© All bids will be publicly opened at
the time and place prescribed in the in
vitation for bids;

(D) A firm fixed-price contract award
will be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor
tation cost, and life cycle costs shall be
considered in determining which bid is
lowest. Payment discounts will only be
used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and

(E) Any or all bids may be rejected if
there is a sound documented reason.

(3) Procurement by competitive pro-
posals. The technique of competitive
proposals is normally conducted with
more than one source submitting an
offer, and either a fixed-price or cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:

(i) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any
response to publicized requests for pro-
posals shall be honored to the max-
imum extent practical;

(i) Proposals will be solicited from
an adequate number of qualified
sources,
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(iii) Grantees and subgrantees will
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees;

(iv) Awards will be made to the re-
sponsible firm whose proposal is most
- advantageous to the program, with
price and other factors considered; and

(v) Grantees and subgrantees may
use competitive proposal procedures
for qualifications-based procurement of
architectural/engineering (A/E) profes-
sional services whereby competitors'
qualifications are evaluated and the
most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
tential source to perform the proposed
effort.

(4) Procurement by noncompetitive
proposals is procurement through solic-
itation of a proposal from only one
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate.

(i) Procurement by noncompetitive
proposals may be used only when the
award of a contract is infeasible under
small purchase procedures, sealed bids
or competitive proposals and one of the
following circumstances applies:

(A) Theitem is available only from a
single source;

(B) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic
itation;

(© The awarding agency authorizes
noncompetitive proposals; or

(D) After solicitation of a number of
sources, competition is determined in
adequate.

(ii) Cost analysis, i.e., verifying the
proposed cost data, the projections of
the data, and the evaluation of the spe-
cific elements of costs and profits, is
required.

(iii) Grantees and subgrantees may
be required to submit the proposed pro-
curement to the awarding agency for
pre-award review in accordance with
paragraph (g) of this section.

(e) Contracting with small and minority
firms, women's business enterprise and
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labor surplus area firms. (1) The grantee
and subgrantee will take all necessary
affirmative steps to assure that minor-
ity firms, women's business enter-
prises, and labor surplus area firms are
used when possible.

(2) Affirmative steps shall include:

(i) Placing qualified small and minor-
ity businesses and women's business
enterprises on solicitation lists;

(ii) Assuring that small and minority
businesses, and women's business en-
terprises are solicited whenever they
are potential sources;

(iii) Dividing total requirements,
when economically feasible, into small-
er tasks or quantities to permit max-
imum participation by small and mi-
nority business, and women's business
enterprises,

(iv) Establishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority business, and women's busi-
ness enterprises;

(v) Using the services and assistance
of the Small Business Administration,
and the Minority Business Develop-
ment Agency of the Department of
Commerce; and

(vi) Requiring the prime contractor,
if subcontracts are to be let, to take
the affirmative steps listed in para-
graphs (e) (2) (i) through (v) of this sec-
tion.

(f) Contract cost and price. (1) Grantees
and subgrantees must perform a cost
or price analysis in connection with
every procurement action including
contract modifications. The method
and degree of analysis is dependent on
the facts surrounding the particular
procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids
or proposals. A cost analysis must be
performed when the offeror is required
to submit the elements of his esti-
mated cost, e.g., under professional,
consulting, and architectural engineer-
ing services contracts. A cost analysis
will be necessary when adequate price
competition is lacking, and for sole
source procurements, including con-
tract modifications or change orders,
unless price resonableness can be es-
tablished on the basis of a catalog or
market price of a commercial product
sold in substantial quantities to the
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general public or based on prices set by

law or regulation. A price analysis will

be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price.

(2 Grantees and subgrantees will ne
gotiate profit as a separate element of
the price for each contract in which
there is no price competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof
it, consideration will be given to the
complexity of the work to be per
formed, the risk borne by the con
tractor, the contractor's investment,
the amount of subcontracting, the
quality of its record of past perform
ance, and industry profit rates in the
surrounding geographical area for
similar work.

(3 Costs or prices based on estimated
costs for contracts under grants will be
allowable only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles (see §92.22).
Grantees may reference their own cost
principles that comply with the appli
cable Federal cost principles.

(4 The cost plus a percentage of cost
and percentage of construction cost
methods of contracting shall not be
used.

(g) Awarding agency review. (1) Grantees
and subgrantees must make available,
upon request of the awarding agency,
technical specifications on proposed
procurements where the awarding
agency believes such review is
needed to ensure that the item and/or
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time
the specification is incorporated into a
solicitation document. However, if the
grantee or subgrantee desires to have
the review accomplished after a solici-
tation has been developed, the awarding
agency may ill review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase.

(2) Grantees and subgrantees must on
request make available for awarding
agency pre-award review procurement
documents, such as requests for pro-
posals or invitations for bids, inde-
pendent cost estimates, etc. when:
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(i) A grantee's or subgrantee's pro-
curement procedures or operation fails
to comply with the procurement stand-
ards in this section; or

(ii) The procurement is expected to
exceed the simplified acquisition
threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation;
or

(ili) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a "brand
name" product; or

(iv) The proposed award is more than
the simplified acquisition threshold
and is to be awarded to other than the
apparent low bidder under a sealed bid
procurement; or

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
'glgln the simplified acquisition thresh-

(3) A grantee or subgrantee will be
exempt from the pre-award review in
paragraph (g)(2) of this section if the
awarding agency determines that its
procurement systems comply with the
standards of this section.

(i) A grantee or subgrantee may re-
quest that its procurement system be
reviewed by the awarding agency to de-
termine whether its system meets
these standards in order for its system
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third-
party contracts are awarded on a reg-
ular basis.

(i) A grantee or subgrantee may self-
certify its procurement system. Such
self-certification shall not limit the
awarding agency's right to survey the
system. Under a self-certification pro-
cedure, awarding agencies may wish to
rely on written assurances from the
grantee or subgrantee that it is com-
plying with these standards. A grantee
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as
being in compliance with these require-
ments and have its system available
for review.

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the
simplified acquisition threshold, the
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awarding agency may accept the bond-
ing policy and requirements of the
grantee or subgrantee provided the
awarding agency has made a deter-
mination that the awarding agency's
interest is adequately protected. If
such a determination has not been
made, the minimum requirements shall
be as follows:

(D A bid guarantee from each bidder
equivalent to five percent of the bid price.
The "bid guarantee" shall consist of a
firm commitment such as a bid bond,
certified check, or other negotiable in
strument accompanying a bid as assur
ance that the bidder will, upon accept
ance of his bid, execute such contrac
tual documents as may be required
within the time specified.

(2 A performance bond on the part of
the contractor for 100 percent of the con
tract price. A "performance bond" is
one executed in connection with a con
tract to secure fulfillment of all the
contractor's obligations under such
contract.

@ A payment bond on the part of the
contractor for 100 percent of the contract
price. A "payment bond" isone exe
cuted in connection with a contract to
assure payment as required by law of
all persons supplying labor and mate
rial in the execution of the work pro
vided for in the contract.

(i) Contract provisions. A grantee's and
subgrantee's contracts must contain
provisions in paragraph (i) of this
section. Federal agencies are permitted
to require changes, remedies, changed
conditions, access and records reten-
tion, suspension of work, and other
clauses approved by the Office of Fed-
eral Procurement Policy.

(D Administrative, contractual, or
legal remedies in instances where con
tractors violate or breach contract
terms, and provide for such sanctions
and penalties as may be appropriate.
(Contracts more than the simplified ac
quisition threshold)

(@ Termination for cause and for
convenience by the grantee or sub-
grantee including the manner by which
it will be effected and the basis for set
tlement. (All contracts in excess of
$10,000)

(® Compliance with Executive Order
11246 of September 24, 1965, entitled
"Equal Employment Opportunity,” as
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amended by Executive Order 11375 of
October 13, 1967, and as supplemented
in Department of Labor regulations (41
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by
grantees and their contractors or sub-
grantees)

(4 Compliance with the Copeland
"Anti-Kickback" Act (18 U.S.C. 874) as
supplemented in Department of Labor
regulations (29 CFR Part 3). (All con
tracts and subgrants for construction
or repair)

(® Compliance with the Davis-Bacon
Act (40 U.S.C. 276ato 276a-7) as supple
mented by Department of Labor regu
lations (29 CFR Part 5). (Construction
contracts in excess of $2000 awarded by
grantees and subgrantees when re
quired by Federal grant program legis
lation)

(6 Compliance with Sections 103 and
107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327-330)
as supplemented by Department of
Labor regulations (29 CFR Part 5).
(Construction contracts awarded by
grantees and subgrantees in excess of
$2000, and in excess of $2500 for other
contracts which involve the employ
ment of mechanics or laborers)

(7) Notice of awarding agency re
quirements and regulations pertaining
to reporting.

(8 Notice of awarding agency re
quirements and regulations pertaining
to patent rights with respect to any
discovery or invention which arises or
is developed in the course of or under
such contract.

9 Awarding agency requirements
and regulations pertaining to copy
rights and rights in data.

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency,
the Comptroller General of the United
States, or any of their duly authorized
representatives to any books, docu
ments, papers, and records of the con
tractor which are directly pertinent to
that specific contract for the purpose
of making audit, examination, ex
cerpts, and transcriptions.

(11) Retention of all required records
for three years after grantees or sub
grantees make final payments and all
other pending matters are closed.

(120 Compliance with all applicable
standards, orders, or requirements
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issued under section 306 of the Clean
Air Act (42 U.S.C. 1857(h)), section 508
of the Clean Water Act (33 U.S.C. 1368),
Executive Order 11738, and Environ-
mental Protection Agency regulations
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in
excess of $100, 000)

(13) Mandatory standards and policies
relating to energy efficiency which are
contained in the state energy conserva-
tion plan issued in compliance with the
Energy Policy and Conservation Act
(Pub. L. 94-163, 89 Stat. 871).

[53 FR 8079, 8087. Mar. 11. 1988, as amended at
60 FR 19639, 19645, Apr. 19, 1995]

§92.37 Subgrants.

(a) States. States shall follow state
law and procedures when awarding and
administering subgrants (whether on a
cost reimbursement or fixed amount
basis) of financial assistance to local
and Indian tribal governments. States
shall:

() Ensure that every subgrant in
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations;

(@ Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statute and regula
tion;

(3 Ensure that a provision for com
pliance with 892.42 is placed in every
cost reimbursement subgrant; and

(4 Conform any advances of grant
funds to subgrantees substantially to
the same standards of timing and
amount that apply to cash advances by
Federal agencies.

(b) All other grantees. All other grant
ees shall follow the provisions of this
part which are applicable to awarding
agencies when awarding and admin
istering subgrants (whether on a cost
reimbursement or fixed amount basis)
of financial assistance to local and In
dian tribal governments. Grantees
shall:

() Ensure that every subgrant in
cludes a provision for compliance with
this part;

(2 Ensure that every subgrant in
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations; and

(3 Ensure that subgrantees are
aware of requirements imposed upon
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them by Federal statutes and regula-
tions.

(c) Exceptions. By their own terms,
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1) Section 92.10; «

(2) Section 92.11;

@ The letter-of-credit procedures
specified in Treasury Regulations at 31
CFR Part 205, cited in §92.21; and

(4) Section 92.50.

REPORTS, RECORDS RETENTION, AND
ENFORCEMENT

8§92.40 Monitoring and reporting pro-
gram performance.

(@ Monitoring by grantees. Grantees
are responsible for managing the day-
to-day operations of grant and
subgrant supported activities. Grantees
must monitor grant and subgrant sup
ported activities to assure compliance
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activ
ity.

(b)) Nonconstruction performance re
ports. The Federal agency may, if it de
cides that performance information
available from subsequent applications
contains sufficient information to
meet its programmatic needs, require
the grantee to submit a performance
report only upon expiration or termi
nation of grant support. Unless waived
by the Federal agency this report will
be due on the same date as the final Fi
nancial Status Report.

(1) Grantees shall submit annual per-
formance reports unless the awarding
agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports
shall be due 90 days after the grant
year, quarterly or semi-annual reports
shall be due 30 days after the reporting
period. The final performance report
will be due 90 da%/s after the expiration
or termination grant support. If a
justified request is submltted by a
grantee, the Federal agency may ex-
tend the due date for any performance
report. Additionally, requirements for
unnecessary performance reports may
be waived by the Federal agency.
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(2 Performance reports will contain,
for each grant, brief information on the
following:

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output
of the project can be quantified, a com-
putation of the cost per unit of output
may be required if that information
will be useful.

(ii) The reasons for slippage if estab-
lished objectives were not met.

(iii) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(3 Grantees will not be required to
submit more than the original and two
copies of performance reports.

(4) Grantees will adhere to the stand
ards in this section in prescribing per
formance reporting requirements for
subgrantees.

(c) Construction performance reports.
For the most part, on-site technical in
spections and certified percentage-of-
completion data are relied on heavily
by Federa agencies to monitor
progress under construction grants and
subgrants. The Federal agency will re
quire additional formal performance
reports only when considered nec
essary, and never more frequently than
quarterly.

(d) Sgnificant developments. Events
may occur between the scheduled per
formance reporting dates which have
significant impact upon the grant or
subgrant supported activity. In such
cases, the grantee must inform the
Federal agency as soon as the following
types of conditions become known:

(1) Problems, delays, or adverse con
ditions which will materially impair
the ability to meet the objective of the
award. This disclosure must include a
statement of the action taken, or con
templated, and any assistance needed
to resolve the situation.

(@ Favorable developments which en
able meeting time schedules and objec
tives sooner or at less cost than antici
pated or producing more beneficial re
sults than originally planned.

(e Federal agencies may make site
visits as warranted by program needs.

(f) Waivers, extensions. (1) Federa
agencies may waive any performance

§92.41

report required by this part if not need-
ed.

(2) The grantee may waive any per-
formance report from a subgrantee
when not needed. The grantee may ex-
tend the due date for any performance
report from a subgrantee if the grantee
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency.

89241 Financial reporting.

(8) General. (1) Except as provided in
paragraphs (a) (2) and (5) of this sec-
tion, grantees will use only the forms
specified in paragraphs (a) through (€)
of this section, and such supple-
mentary or other forms as may from
time to time be authorized by OMB,
for:

() Submitting financial
Federal agencies, or

(ii) Requesting advances or reim-
bursements when letters of credit are
not used.

(2 Grantees need not apply the forms
prescribed in this section in dealing
with  their  subgrantees. However,
grantees shall not impose more burden
some requirements on subgrantees.

(3 Grantees shall follow all applica
ble standard and supplemental Federal
agency instructions approved by OMB
to the extend required under the Paper
work Reduction Act of 1980 for use in
connection with forms specified in
paragraphs (b) through (e) of this sec
tion. Federal agencies may issue sub
stantive supplementary instructions
only with the approval of OMB. Federal
agencies may shade out or instruct the
grantee to disregard any line item that
the Federal agency finds unnecessary
for its decisionmaking purposes.

(4 Grantees will not be required to
submit more than the original and two

reports to

copies of forms required under this
part.
(® Federal agencies may provide

computer outputs to grantees to expe
dite or contribute to the accuracy of
reporting. Federal agencies may accept
the required information from grantees
in machine usable format or computer
printouts instead of prescribed forms.

(6) Federal agencies may waive any
report required by this section if not
needed.
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(7) Federal agencies may extend the
due date of any financial report upon
receiving a justified request from a
grantee.

(b) Financial Status Report—(1) Form.
Grantees will use Standard Form 269 or
269A, Financial Status Report, tore
port the status of funds for all non-
construction grants and for construc
tion grants when required in accord
ance with § 92.41 (e) (2) (iii).

(@ Accounting basis. Each grantee will
report program outlays and program
income on a cash or accrual basis as
prescribed by the awarding agency. If
the Federal agency requires accrual in
formation and the grantee's accounting
records are not normally kept on the
accural basis, the grantee shall not be
required to convert its accounting sys
tem but shall develop such accrual in
formation through and analysis of the
documentation on hand.

(@ Frequency. The Federal agency
may prescribe the frequency of the re
port for each project or program. How
ever, the report will not be required
more frequently than quarterly. If the
Federal agency does not specify the
frequency of the report, it will be sub
mitted annually. A final report will be
required upon expiration or termi
nation of grant support.

(4 Due date. When reports are re
quired on a quarterly or semiannual
basis, they will be due 30 days after the
reporting period. When required on an
annual basis, they will be due 90 days
after the grant year. Final reports will
be due 90 days after the expiration or
termination of grant support.

(© Federal Cash Transactions Report—
(1) Form, (i) For grants paid by letter or
credit, Treasury check advances or
electronic transfer of funds, the grant
ee will submit the Standard Form 272,
Federal Cash Transactions Report, and
when necessary, its continuation sheet,
Standard Form 272a, unless the terms
of the award exempt the grantee from
this requirement.

(ii) These reports will be used by the
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for
each grant from grantees. The format
of the report may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
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matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance.

(@ Forecasts of Federal cash require
ments. Forecasts of Federal cash re
quirements may be required in the
"Remarks" section of the report.

(@ Cash in hands of subgrantees. When
considered necessary and feasible by
the Federal agency, grantees may be
required to report the amount of cash
advances in excess of three days' needs
in the hands of their subgrantees or
contractors and to provide short nar
rative explanations of actions taken by
the grantee to reduce the excess bal
ances.

(4 Frequency and due date. Grantees
must submit the report no later than 15
working days following the end of each
quarter. However, where an advance ei
ther by letter of credit or electronic
transfer of fundsis authorized at an
annualized rate of one million dollars
or more, the Federal agency may re
quire the report to be submitted within
15 working days following the end f
each month.

(d) Request for advance or reimburse
ment—") Advance payments. Requests
for Treasury check advance payments
will be submitted on Standard Form
270, Request for Advance or Reimburse
ment. (This form will not be used for
drawdowns under a letter of credit,
electronic funds transfer or when
Treasury check advance payments are
made to the grantee automatically on
a predetermined basis.)

(@ Reimbursements. Requests for reim
bursement under nonconstruction
grants will also be submitted on Stand
ard Form 270. (For reimbursement re
quests under construction grants, see
paragraph (e)(l) of this section.)

(@ The frequency for submitting pay
ment requests is treated in § 92.41 (b) (3).

(e) Outlay report and request for reim
bursement for construction programs—(1)
Grants that support construction activi
ties paid by reimbursement method, (i)
Requests for reimbursement under con
struction grants will be submitted on
Standard Form 271, Outlay Report and
Request for Reimbursement for Con
struction Programs. Federal agencies
may, however, prescribethe Request
for Advance or Reimbursement form,
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specified
form.

(if) The frequency for submitting re-
imbursement requests is treated in
§92.41(b)(3).

(@ Grants that support construction ac
tivities paid by letter of credit, electronic
funds transfer or Treasury check ad
vance, (i) When a construction grant is
paid by letter of credit, electronic
funds transfer or Treasury check ad
vances, the grantee will report its out
lays to the Federal agency using
Standard Form 271, Outlay Report and
Request for Reimbursement for Con
struction Programs. The Federal agen
cy will provide any necessary special
instruction. However, frequency and
due date shall be governed by § 92.41 (b)
(3) and (4).

(ii) When a construction grant is paid
by Treasury check advances based on
periodic requests from the grantee, the
advances will be requested on the form
specified in §92.41(d).

(iii) The Federal agency may sub-
stitute the Financial Status Report
specified in 8§ 92.41 (b) for the Outlay Re-
port and Request for Reimbursement
for Construction Programs.

(3@ Accounting basis. The accounting
basis for the Outlay Report and Re
quest for Reimbursement for Construc
tion Programs shall be governed by
§92.41(b)(2).

892.42 Retention and access require-
mentsfor records.

(@ Applicability. (1) This section ap
pliesto all financial and programmatic
records, supporting documents, statis
tical records, and other records of
grantees or subgrantees which are:

() Required to be maintained by the
terms of this part, program regulations
or the grant agreement, or

(ii) Otherwise reasonably considered
as pertinent to program regulations or
the grant agreement.

(@ This section does not apply to
records maintained by contractors or
subcontractors. For a requirement to
place a provision concerning records in
certain kinds of contracts, see
§92.36(i)(10).

(b) Length of retention period. (1) Ex
cept as otherwise provided, records
must be retained for three years from

in §92.41 (d), instead of this

§92.42

the starting date specified in paragraph
(c) of this section.

(@ If any litigation, claim, negotia
tion, audit or other action involving
the records has been started before the
expiration of the 3-year period, the
records must be retained until comple
tion of the action and resolution of all
issues which arise from it, or until the
end of the regular 3-year period, which
ever is later.

(@ To avoid duplicate recordkeeping,
awarding agencies may make special
arrangements with grantees and sub-
grantees to retain any records which
are continuously needed for joint use.
The awarding agency will request
transfer of records to its custody when
it determines that the records possess
long-term retention value. When the
records are transferred to or main
tained by the Federal agency, the 3-
year retention requirement is not ap
plicable to the grantee or subgrantee.

(c) Starting date of retention period—(1)
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the
records of each funding period starts on
the day the grantee or subgrantee sub-
mits to the awarding agency its single
or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year's records
starts on the day the grantee submits
its expenditure report for the last quar-
ter of the Federal fiscal year. In all
other cases, the retention period starts
on the day the grantee submits its
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report
would have been due.

(@ Real property and equipment
records. The retention period for real
property and equipment records starts
from the date of the disposition or re
placement or transfer at the direction
of the awarding agency.

(@ Records for income transactions
after grant or subgrant support. In some
cases grantees must report income
after the period of grant support.
Where there is such a requirement, the
retention period for the records per
taining to the earning of the income
starts from the end of the grantee's fis
cal year in which the income is earned.
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(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records:
indirect cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(@ If submitted for negotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the grantee) to form
the basis for negotiation of the rate,
then the 3-year retention period for its
supporting records starts from the date
of such submission.

(ii) If not submitted for negotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
grantee) for negotiation purposes, then
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
computation.

(d) Substitution of microfilm. Copies
made by microfilming, photocopying,
or similar methods may be substituted
for the original records.

(® Access to records—(1) Records of
grantees and subgrantees. The awarding
agency and the Comptroller General of
the United States, or any of their au
thorized representatives, shall have the
right of access to any pertinent books,
documents, papers, or other records of
grantees and subgrantees which are
pertinent to the grant, in order to
make audits, examinations, excerpts,
and transcripts.

(2 Expiration of right of access. The
rights of access in this section must
not be limited to the required reten
tion period but shall last as long as the
records are retained.

() Restrictions on public access. The
Federal Freedom of Information Act (5
U.S.C. 552) does not apply to records
unless required by Federal, State, or
local law, grantees and subgrantees are
not required to permit public access to
their records.
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892.43 Enforcement.

(@ Remedies for noncompliance. If a
grantee or subgrantee materially fails
to comply with any term of an award,
whether stated in a Federal statute or
regulation, an assurance, in a State
plan or application, a notice of award,
or elsewhere, the awarding agency may
take one or more of the following ac
tions, as appropriate in the cir
cumstances:

(D Temporarily withhold cash pay
ments pending correction of the defi
ciency by the grantee or subgrantee or
more severe enforcement action by the
awarding agency,

(2 Disallow (that is, deny both use of
funds and matching credit for) all or
part of the cost of the activity or ac
tion not in compliance,

(3 Wholly or partly suspend or ter
minate the current award for the
grantee's or subgrantee's program,

(4 Withhold further awards for the
program, or

(5 Take other remedies that may be
legally available.

(b) Hearings, appeals. In taking an en
forcement action, the awarding agency
will provide the grantee or subgrantee
an opportunity for such hearing, ap
peal, or other administrative pro
ceeding to which the grantee or sub
grantee is entitled under any statute
or regulation applicable to the action
involved.

(c) Effects of suspension and termi
nation. Costs of grantee or subgrantee
resulting from obligations incurred by
the grantee or subgrantee during a sus
pension or after termination of an
award are not allowable unless the
awarding agency expressly authorizes
them in the notice of suspension or ter
mination or subsequently. Other grant
ee or subgrantee costs during suspen
sion or after termination which are
necessary and not reasonably avoidable
are allowable if:

(1) The costs result from obligations
which were properly incurred by the
grantee or subgrantee before the effec-
tive date of suspension or termination,
are not in anticipation of it, and, in the
case of a termination, are
noncancellable, and,
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(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
Ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
Breclude grantee or subgrantee from

eing subject to "Debarment and Sus-
pension” under E.O. 12549 (see §92.35).

§92.44 Termination for convenience.

Except as provided in §92.43 awards
may be terminated in whole or in part
only asfollows:

(@ By the awarding agency with the
consent of the grantee or subgrantee in
which case the two parties shall agree
upon the termination conditions, in
cluding the effective date and in the
case of partial termination, the portion
to be terminated, or

(b) By the grantee or subgrantee
upon written notification to the award
ing agency, setting forth the reasons
for such termination, the effective
date, and in the case of partial termi
nation, the portion to be terminated.
However, if, in the case of a partial ter
mination, the awarding agency deter
mines that the remalnlnﬁ portion of
the award will not accomplish the pur
poses for which the award was made,
the awarding agency may terminate
the award in Its entirety under either
892.43 or paragraph (a) of this section.

Subpart D—After-the-Grant
Requirements

89250 Closeout.

(@ General. The Federal agency will
close out the award when it determines
that all applicable administrative ac
tions and all required work of the
grant has been completed.

(b) Reports. Within 90 days after the
expiration or termination of the grant,
the grantee must submit all financial,
performance, and other reports re
quired as a condition of the grant.
Upon request by the grantee. Federal
agencies may extend this timeframe.
These may include but are not limited
to:

(1) Final performance or progress re-
port.

§92.52

(@ Financial Status Report (SF 269) or
Outlay Report and Request for Reim
bursement for Construction Programs
(SF-271) (as applicable).

(3 Final request for payment (SF-270)
(ifapplicable).

(4 Invention disclosure (if applicable).

(5 Federally-owned property report:

In accordance with §92.32(f), a grantee
must submit an inventory of all feder-
ally owned property (as distinct from
property acquired with grant funds) for
which it is accountable and request dis-
position instructions from the Federal
agency of property no longer needed.

(©) Cost adjustment. The Federal agen
cy will, within 90 days after receipt of
reports in paragraph (b) of this section,
make upward or downward adjust
ments to the allowable costs.

(d) Cash adjustments. (1) The Federal
agency will make prompt payment to
the grantee for allowable reimbursable
costs.

(2) The grantee must immediately re-
fund to the Federal agency any balance
of unobligated (unencumbered) cash
advanced that is not authorized to be
retained for use on other grants.

89251 Later disallowances and adjust-
ments.

The closeout of a grant does not af-
fect:

(@ The Federal agency's right to dis
allow costs and recover funds on the
basis of a later audit or other review;

(b) The grantee's obligation to return
any funds due as a result of later re
funds, corrections, or other trans
actions;

(©) Records retention as required in
§92.42;

(d Property management
ments in §892.31 and 92.32; and

(® Audit requirements in 892.26.

require

809252 Collection of amountsdue.

(a) Any funds paid to a grantee in ex-
cess of the amount to which the grant-
ee is finally determined to be entitled
under the terms of the award con-
stitute a debt to the Federal Govern-
ment. If not paid within a reasonable
period after demand, the Federal agen-
cy may reduce the debt by:

(1) Making an adminstrative offset
against other requests for reimburse-
ments,
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(@ Withholding advance payments
otherwise due to the grantee, or

(3 Other action permitted by law.

(b) Except where otherwise provided
by statutes or regulations, the Federal
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4
CFR Ch. Il). The date from which inter-
est is computed is not extended by liti-
gation or the filing of any form of ap-
peal.
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AUTHORITY: Section 319, Public Law 101-121
(31U.SC. 1352); (5 U.SC. 301).

CROSS REFERENCE: See ds0 Office of Man+
agement and Budget notice published at 54
FR 52306, December 20, 1989.

SOURCE: 55 FR 6754, Feb. 26, 1990, unless
otherwise noted.
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Subpart A—General

§93.100 Conditionson use of funds.

(@ No appropriated funds may be ex
pended by the recipient of a Federal
contract, grant, loan, or cooperative
ageement to pay any person for influ
encing or attempting to influence an
officer or employee of any agency, a
Member of Congress, an officer or em
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal |oan,
the entering into of any cooperative
agreement, and the extension, continu
ation, renewal, amendment, or modi
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b) Each person who requests or re
celves from an agency a Federal con
tract, grant, loan, or cooperative
agreement shall file with that agency a
certification, set forth in Appendix A
to this part, that the person has not
made, and will not make, any payment
prohibited by paragraph (a) of this sec®
tion.

(© Each person who requests or re
celves from an agency a Federal con
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in Appendix
B to this part, if such person has made
or has agreed to make any payment
using nonappropriated funds (to in
clude profits from any covered Federal
action), which would be prohibited
under paragraph (a) of this section if
paid for with appropriated funds.

( Each person who requests or re
ceives from an agency a commitment
providing for the United Statesto in
sure or guarantee a loan shall file with
that agency a statement, set forth in
Appendix A to this part, whether that
person has made or has agreed to make
any payment to influence or attempt

to influence an officer or employee of

any agency, a Member of Congress, an
officer or employee of Congress, or an
employee of a Member of Congress in
connection with that loan insurance or
guarantee.

(& Each person who requests or re
ceives from an agency a commitment
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